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The plaintiff, JAMES GARDNER (“Plaintiff”), on behalf of himself and all members of
the putative Class set forth below, and for their Complaint against Defendant DraftKings, Inc.
(“DraftKings” or “Defendant”), allege as follows based on personal knowledge as to their actions
and on information and belief as to Defendant’s conduct and practices:
INTRODUCTION
1.

Plaintiff brings this class action individually and on behalf of a Class of persons

and entities (referred to herein collectively as “Class Members,” or “Class”) to recover amounts
of money that he and the members of the Class did not receive from DraftKings despite
DraftKings’ representations that plaintiffs’ initial payments would be doubled as a “free bonus”;
representations that were deceptive, unfair and unethical.
THE PARTIES
Massachusetts Plaintiff
2.

Plaintiff James Gardner is a resident of Brockton, Massachusetts. Mr. Gardner on

or about April 6, 2015 made an initial deposit of $10.00 on the DraftKings website,
www.draftkings.com, after receiving a promise from DraftKings that he would receive a “100%
First-Time Deposit Bonus.” Despite that promise he did not receive the entirety of the bonus.
DraftKings
3.

DraftKings, Inc. is a business that offers paid fantasy sports contests for cash

prizes for residents of 45 states and the District of Columbia.
4.

DraftKings is incorporated under the laws of Delaware, with its principal place of

business at 125 Summer St., 5th Floor, Boston Massachusetts 02110.
5.

From computers and other devices, consumers in Alabama, Alaska, Arkansas,

California, Colorado, Connecticut, Delaware, Florida, Georgia, Hawaii, Idaho, Illinois, Indiana,
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Kansas, Kentucky, Maine, Maryland, Massachusetts, Michigan, Minnesota, Mississippi,
Missouri, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, New York, North
Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina,
South Dakota, Tennessee, Texas, Utah, Vermont, Virginia, West Virginia, Wisconsin, and
Wyoming access DraftKings’ Internet site, pay money, and engage in paid fantasy sports
competitions with other contestants for cash prizes in an array of contests.
6.

DraftKings advertises its services nationally both on television and radio and over

the Internet.
JURISDICTION AND VENUE
7.

This is a class action filed under Rule 23 of the Federal Rules of Civil Procedure.

8.

This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1332(d),

which under the provisions of the Class Action Fairness Act explicitly provides for the original
jurisdiction in the federal courts of any class action in which any member of the Plaintiff class is
a citizen of a State different from any Defendant, and in which the matter in controversy exceeds
the aggregate sum of $5,000,000, exclusive of interest and costs, unless the number of members
of all proposed Plaintiff classes in the aggregate is less than 100.
9.

Plaintiff is a citizen of Massachusetts. The class consists of citizens of various

states. Defendant is a citizen of Delaware and Massachusetts, as set forth above. Therefore,
diversity of citizenship exists pursuant to 28 U.S.C. § 1332(d)(2)(A).
10.

The total claims of the individual Class Members are in excess of $5,000,000 in

the aggregate, exclusive of interest and costs.
11.

The number of members of the Plaintiff Classes is at least 100.

12.

Venue is proper in this district pursuant to 28 U.S.C. § 1391.

2
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FACTUAL ALLEGATIONS REGARDING DEFENDANTS’ LIABILITY
13.

Daily paid fantasy sports contests for cash prizes over the internet have grown in a

mere three years from non-existence into a multi-billion dollar industry. Riding the wave of
popularity, DraftKings has emerged as the No. 2 player in the field, solidifying its market share
by buying the No. 3 and No. 4 daily fantasy sites in blockbuster 2014 deals.
14.

DraftKings offers contests in a wide variety of sports, including professional

football, major league baseball, professional basketball and hockey, college football and
basketball, golf, horse racing and even mixed martial arts, poker tournaments and English soccer.
15.

DraftKings’ business is a legal one under United States law. In the Unlawful

Internet Gambling Enforcement Act of 2006, Congress deemed fantasy sports a game of skill,
not of chance, thereby legitimizing paid online fantasy sports contests for cash. See 31 U.S.C. §
5362(1)(E)(ix). DraftKings states on its website: “We take the legal status of our contests very
seriously.”1
16.

DraftKings generates its revenue by hosting competitions among individual users

nationwide and, for its services, taking a portion of the earnings that can range up to 10%. As an
example, using a 10% take, in a competition in which 10 players pay $10 each for a total of $100
in a winner-takes-all format, the winner will receive $90, with DraftKings taking $10.
17.

Utilizing this model, DraftKings awarded a total of $200 million in prizes in

2014, according to an article in the New York Business Journal.2 That same article reported that
DraftKings had “about 1 million” registered users and 200,000 monthly active users in
September-October 2014.

1

https://www.draftkings.com/help/faq (accessed 4/21/2015).
B. Fischer, FanDuel vs. DraftKings: Are we seeing the future of sports wagering?, http://www.bizjournals.com/
newyork/blog/techflash/2014/11/fanduel-vs-draftkings-are-we-seeing-the-future-of.html?page=all (accessed
4/21/2015).
2
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18.

According to the Washington Post, by March 2015, the number of DraftKings

registered users had grown to 2 million.3
19.

DraftKings has become so popular that major sports leagues, teams, and events

have entered into promotional partnerships with it. These include, among others, Major League
Baseball (“MLB”) and three MLB teams, the National Hockey League (“NHL”) and seven NHL
teams, the New England Patriots, the Pittsburgh Steelers, the Breeders Cup, and the World Series
of Poker. In April 2015, Draft Kings announced that it had entered into an agreement with MLB
to become MLB’s “Official Daily Fantasy Game.”4
20.

The contests vary by sport and format, but in a typical contest, consumers pay up

to thousands of dollars to compete against other participants in hopes that they will field the best
fantasy “team.” Consumers, bound by a fictitious salary cap to “draft” their team, but spending
real money to participate, select a roster of players they believe will perform well in individual
statistics.
21.

To lure consumers, DraftKings engages in heavy advertising on television,

particularly commercials during sporting events. The New York Business Journal article quoted
above reported that during the 2014 football season DraftKings ran 1,782 television spots on
ESPN and other sports stations just through October 8.
22.

One DraftKings’ commercial stated: “DraftKings combines one-day fantasy

sports with winning life-changing amounts of cash.”

3

A. Kilgore, Daily fantasy sports Web sites find riches in Internet gaming law loophole, http://www.
washingtonpost.com/sports/daily-fantasy-sports-web-sites-find-riches-in-internet-gaminglawloophole/2015/03/27/92988444-d172-11e4-a62f-ee745911a4ff_story.html (accessed 4/21/2015).
4
DraftKings Becomes the Official Daily Fantasy Game of Major League Baseball: Marks the Most Comprehensive
League Partnership in Daily Fantasy Sports History, http://www.businesswire.com/news/home/20150402006154/en/
DraftKings-Official-Daily-Fantasy-Game-Major-League#.VR7qivnF-So (accessed 4/21/2015).
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23.

Another ad told the story of DraftKings’ consumer Derek Bradley, a former

accountant: “DraftKings’ one-day fantasy baseball took him from a guy with holes in his
underpants,” the announcer stated, “to a guy with bikini models in them!”5 That commercial
also promised that if one signed up for DraftKings, the site would “double your deposit.”
24.

Another way in which DraftKings advertises is with emails sent directly to

potential consumers. For example, on March 6, 2015, DraftKings placed an ad in an email sent
to users of the sports website “Baseball Prospectus.” That ad stated: “With your BP
Subscription and First Deposit at DraftKings you get: Up to $600 Free on Your First Deposit.”
Ex. A hereto.
25.

DraftKings also advertises across the internet. As part of this advertising scheme,

DraftKings represents that up to $600 of a user’s initial payment will be immediately matched by
the site, for example that if they deposit a payment of $100, consumers will immediately have
$200 with which to enter DraftKings’ contests.
26.

Thus, on a DraftKings Internet video advertisement6 touting the superiority of

DraftKings over its competitor FanDuel.com and other sites, the announcer states:
If you go through the link below, www.draftkingsdeal.com, you’re going to double your
first deposit, up to six-hundred dollars! That means that if you put in one-hundred bucks,
you get two hundred to play with. Put in three hundred, and get six hundred. Put in six
hundred, and get twelve hundred. No other site can offer you this.
27.

In case the viewer missed the audio, the web page containing the above

advertisement states:
http.www.draftkingsdeal.com Go through that link to get the BEST DraftKings deal
anywhere online! DOUBLE your first deposit up to $600 …

5

See https://genderandsociety2013.wordpress.com/2013/09/20/are-you-ready-for-some-objectification/ (accessed
4/21/2015).
6
https://www.youtube.com/watch?v=0Ozm3Mi-rPA (accessed 4/21/2015).
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28.

Clicking on the link brings the consumer to a page on DraftKings’ website7 that

states: “Plus, deposit now and we’ll double your cash!” Here is a screen shot of that page as it
appeared on April 21, 2015:

29.

That same page appears if consumers go directly to www.draftkings.com.

30.

DraftKings’ website also contains a “contest-lobby page.” 8 As of April 21, 2015,

that page displayed the following (the full page is attached as Ex. B):

31.

Upon clicking on the “CLAIM FREE OFFER” link from the above pages,

consumers are routed to a registration page. After choosing a username and password and

7
8

https://www.draftkings.com/?aff_sub=78319&s=220267522&aff_oid=126 (accessed 4/21/2015).
https://www.draftkings.com/contest-lobby (accessed 4/21/2015).
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providing their email address, state of residence and confirmation that they are at least 18 years
of age, consumers are directed to click on a heading entitled “Register.”
32.

The “Register” heading is a link taking new registrants to the “Deposit” page,

where they are immediately put on notice that they need to deposit their cash quickly, lest they
lose the 100-Percent First-Time Deposit Bonus. A large, prominently displayed count-down
clock starts at 10:00 minutes and ticks down the seconds. Adjacent to the clock, the site states:

Claim your FREE Entry!
Congratulations! As our newest customer with your first deposit, you will receive a FREE
Entry ($2 value) to play in a paid contest. PLUS, deposit now and we’ll DOUBLE YOUR
CASH, up to $600*! Get started now! [Bold face and capitalized emphasis in original.]

33.

Directly below the clock are five large text boxes, allowing consumers to choose from the

following deposit amounts and receive the corresponding “free bonuses”: “[1] $25: $25 Free
Bonus; [2] $100: $100 Free Bonus; [3] $250: $250 Free Bonus; [4] $600: $600 Free Bonus”
and [5] “Other,” providing a matching bonus up to $600. A print-out of that page is attached as
Ex. C.
34.

Here is a screenshot of this page as it appeared on April 21, 2105:

7
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35.

As can be seen from the above, there is an asterisk after “DOUBLE YOUR

CASH, up to $600.” Only by scrolling to the bottom of the page can one find the corresponding
footnote, which contains the following disclaimer: “*Deposit bonus funds are not available
immediately, but are released into your cash account in increments of $1 for every 100 Frequent
Player Points (FPPs) that you earn by playing paid contests. You can always view your current
deposit bonus information on the My Account page. For more information about deposit
bonuses, please click here." Here is a screen shot of that footnote in a size that is roughly
proportional to its appearance in relationship to the screen shot above from the same page:

8
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36.

This footnote does not explain what “Frequent Player Points” are or how they are

to be “earned” in paid contests. Nor does it state that, without depositing (or winning) additional
money and spending that money on additional contests, the consumer will never receive the so
called “100% First-Time Deposit Bonus” or “DOUBLE YOUR CASH” bonus. Nowhere does it
indicate how much of the bonus the consumer will receive after making his or her initial deposit.
37.

The “click here” link in the footnote that purports to provide more information

about deposit bonuses takes the registrant to a page of “Frequently Asked Questions” that, when
it first appears, contains eight categories without questions.9 The page as it appears after the link
is clicked is reproduced below:

9

https://www.draftkings.com/help/faq (accessed 4/21/2015).

9
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38.

Clicking on the categories reveals more than an aggregate of 50 separate

questions. One of those categories is, “Deposits, Withdrawals & Bonuses.” On clicking on that
category, eight questions appear. That list of questions, as it appears on the page, is reproduced
below:

10
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39.

As can be seen, the sixth question is, “How Do I Get My Deposit Bonus?”

Assuming the consumer finds that question and clicks on it, he or she is displayed the following
disclaimer: “Deposit bonuses release in increments of $1 for every 100 Frequent Player Points
(FPPs) that you earn by playing in paid contests. All deposit bonuses expire four months after
they are created. If you have an issue with your deposit bonus expiring, please contact
support@draftkings.com.” This question and its response, as they appear on the page, are
reproduced below:

11
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40.

As with the footnote described above, this answer does not explain what

“Frequent Player Points” are or how they are “earned” and does not state that, without
depositing (or winning) additional money and spending that money on additional contests, the
consumer will never receive the full “bonus.” Nor does it indicate how much of the bonus the
consumer will receive upon paying his or her initial deposit. Aside from all that, the answer also
does not clearly state what is meant by “deposit bonuses expire four months after they are
created.” It does not mean that the consumer has four months to use the bonus in additional
contests; instead it means that the consumer has four months to obtain the bonus by spending
additional money on contests.
41.

The next question on the FAQ list is, “What is a Frequent Player Point?”

Clicking on that question reveal the following: “Frequent Player Points (FPPs) are points you
12
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earn upon the start of every paid contest you enter on DraftKings.com, whether you win or lose.
FPPs awarded vary per contest type (displayed on the Draft page) and are not earned for playing
in FREE ENTRY games. The more contests you join and money you spend, the more FPPs you
earn.”
42.

Nowhere does this answer explain how FPPs relate to receiving the purported

“100% First-Time Deposit Bonus” or “DOUBLE YOUR CASH” bonus. Nor does it state how
much a consumer must spend to earn a given number of FPPs.
43.

Back on the selection page, after making a selection of deposit amount and

entering payment information, the consumer is directed to a deposit confirmation page where he
or she can make a deposit of money.
44.

After making his or her deposit and receiving deposit confirmation, the consumer

learns that the “100% First-Time Deposit Bonus” and “DOUBLE YOUR CASH” bonus is in
fact nothing of the sort and that his or her payment did not double.
45.

Indeed, consumers receive no money upon depositing. They discover, instead,

that they are required to incur additional and substantial monetary obligations to obtain the
“bonus” and that they will never “DOUBLE [THEIR] CASH.”
46.

Specifically, to receive their so-called “bonus,” consumers have to pay to enter

contests and then receive only a small amount, four percent or less of every dollar they spend
within four months, until those small returns total the initial deposit or the four months expire.
For games with small entry fees, such as $5, the return is four percent. For games with larger
fees, the return can be less. However, not until the user has actually paid his or her initial
deposit, is he or she ever told that the actual “bonus” paid with that deposit would be only four
percent or less of the deposit.

13
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47.

For example, Plaintiff James Gardner made an initial deposit of $10.00. He did

not, as promised, receive an additional $10.00 to double his cash so that he would have $20.00
with which to enter the contests.
48.

Instead, when Plaintiff spent his initial deposits on fantasy contests, he received a

“bonus” of only four percent of the initial payments.
49.

Consumers actually would have to pay and spend 25 times their initial payments

or more in order to receive the promised “100% First-Time Deposit Bonus” or “DOUBLE
YOUR CASH” bonus.
50.

For example, for Plaintiff James Gardner to obtain a $10.00 bonus, he would have

had to spend a total of $250.00 or more on DraftKings’ contests within four months, or $240.00
more than his initial payment.
51.

At the high end, a consumer who had deposited $600 would have to spend at least

$15,000 on contests, and do so within four months, to obtain what was promised as a “100%
First-Time Deposit Bonus” or “DOUBLE YOUR CASH” bonus of $600; that would be $14,400
more than his or her initial payment.
The Unethical Nature of DraftKings’ Practices
52.

The above advertising claims are unfair and deceptive and violate generally

accepted principles of ethical business conduct for the following reasons:
•

The large-type representations of the offer of a “Free Bonus,” “Free Offer,”
“100% First-Time Deposit Bonus” and “DOUBLE YOUR CASH” bonus do not
contain simple and consistent statements or representations of all the essential
points of the offer, and the overall impression of the “bonus” offer is contradicted
by the small-print disclaimers in the footnote and on the “FAQ” page.

•

The representations in the footnote and on the “FAQ” page are by their size,
placement, and other characteristics unlikely to be noticed and difficult to
understand even though they are material to the offer.

14
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•

53.

The representations of a “100% First-Time Deposit Bonus” and “DOUBLE
YOUR CASH” bonus are similar to “free,” “2-for-1,” or “half-price”
representations but have qualifications and conditions that are not clearly and
conspicuously disclosed in close conjunction with the representations. Moreover,
to obtain the “100% First-Time Deposit Bonus” or doubling of cash the consumer
must pay a higher price than represented.
The ethical principles that DraftKings violated as set forth in the above bullet

points are established in, among other sources, the ethical guidelines of the Direct Marketing
Association (“DMA”), the leading industry association for companies that, like Defendant,
market directly to consumers. DMA has set forth principles of ethical business practices for such
marketing activities, whether engaged in by DMA members or other businesses that market to
consumers. Direct Marketing Association’s Guidelines for Ethical Business Practices, revised
May 2011. (“DMA Ethical Guidelines”) (Ex. D); DMA Ethical Guidelines, revised January
2014 (Ex. E).
54.

The DMA Ethical Guidelines “are intended to provide individuals and

organizations involved in direct marketing in all media with generally accepted principles of
conduct.” Id. at 2. They are based on DMA’s “long-standing policy of high levels of ethics and
the responsibility of the Association, its members, and all marketers to maintain consumer and
community relationships that are based on fair and ethical principles.” Id. (emphasis added).
55.

In addition, the Ethical Guidelines “are intended to be honored in light of their

aims and principles. All marketers should support the guidelines in spirit and not treat their
provisions as obstacles to be circumvented by legal ingenuity.” Id.
56.

Defendant’s practices specifically violate Articles 1, 2 and 17 of the DMA Ethical

Guidelines and its companion volume, Do the Right Thing: A Companion to DMA’s Guidelines
for Ethical Business Practice (Revised January 2009) (“Do the Right Thing”). Do the Right

15
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Thing is intended to “give[] direct marketers advice on how to assure their business practices
comply with” the Ethical Guidelines (Ex. F) .
57.

Articles 1, 2 and 17 of the DMA Ethical Guidelines state as follows:

HONESTY AND CLARITY OF OFFER
Article #1
All offers should be clear, honest, and complete so that the consumer may know the exact
nature of what is being offered, the price, the terms of payment (including all extra
charges) and the commitment involved in the placing of an order. Before publication of
an offer, marketers should be prepared to substantiate any claims or offers made.
Advertisements or specific claims that are untrue, misleading, deceptive, or fraudulent
should not be used.
ACCURACY AND CONSISTENCY
Article #2
Simple and consistent statements or representations of all the essential points of the offer
should appear in the promotional material. The overall impression of an offer should not
be contradicted by individual statements, representations, or disclaimers.
USE OF THE WORD “FREE” AND OTHER SIMILAR REPRESENTATIONS
Article #17
A product or service that is offered without cost or obligation to the recipient may be
unqualifiedly described as “free.”
If a product or service is offered as “free,” all qualifications and conditions should be
clearly and conspicuously disclosed, in close conjunction with the use of the term “free”
or other similar phrase. When the term “free” or other similar representations are made
(for example, 2-for-1, half-price, or 1-cent offers), the product or service required to be
purchased should not have been increased in price or decreased in quality or quantity.
58.

DraftKings’ practices also violate the DMA’s companion volume Do the Right

Thing. Under Article 2, DMA states: “Keep in mind that a disclaimer or disclosure alone
usually is not enough to remedy a misleading or false claim. … [Y]ou should make sure that the
details [of the promotion] will be noticed by the average consumer and that they do not merely
explain away the promotion's overall impression.” Do the Right Thing at 8.
59.

Under Article 17, Do the Right Thing explains:
16
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If [consumers] respond to a “free” offer in which additional items need to be purchased,
… they should be clearly informed of the terms and conditions in the initial promotion
before they are billed so there are no misunderstandings. Clear disclosures explaining the
offer should appear near a representation that something is “free,” before you can be
fairly confident that average consumers will understand the offer.
DraftKing’s So-Called Terms of Use
60.

DraftKings purports to bind consumers to certain “Terms of Use.” Those so-

called “Terms of Use” are set forth on a long web page containing a maze of fine print that
consists of nearly 6,000 words in single-spaced tiny print. (A print-out of the “Terms of Use” as
they appeared on the website on April 21, 2015, is attached as Ex. G.)
61.

To show how difficult it is to read this page, the section entitled, “LIMITATION

OF LIABILITY,” as it appeared on April 21, 2015, is reproduced in the screenshot below:

62.

The first substantive paragraph of the so-called “Terms of Use” purports to

provide that the “Terms of Use,” DraftKings’ “Privacy Policy” and the Rules of the contests
constitute “the ‘Agreement.’” The second paragraph goes even further by asserting,
notwithstanding the Privacy Policy and Rules, that “[t]hese Terms of Use constitute a legal

17
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agreement between you and DraftKings, and shall apply to your use of the Website and the
Services even after termination.”
63.

The so-called “Terms of Use” do not constitute a valid, mutual agreement because

the promises made by DraftKings are illusory. Indeed, there is no restriction on DraftKings’
ability to terminate the “agreement” or to refuse to perform.
64.

For example, the so-called “Terms of Use” provide that DraftKings and related

individuals such as officers and directors are released from any liability for any claim by the user
“whatsoever”:
By entering into a Contest or accepting any prize, entrants, including but not
limited to the winner(s), agree to indemnify, release and to hold harmless
DraftKings, its parents, subsidiaries, affiliates and agents, as well as the officers,
directors, employees, shareholders and representatives of any of the foregoing
entities (collectively, the “Released Parties”), from any and all liability, claims or
actions of any kind whatsoever, including but not limited to … [examples of
various types of liability listed].
65.

This purported release from any and all liability whatsoever is reproduced below

as it appeared on the “Terms of Use” page on April 21, 2015 (see paragraph beginning “By
entering”):

18
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66.

Another reason why the so-called “Terms of Use” is an illusory contract is that it

purports to reserve to Defendant the right to deny service to any user for any reason
“whatsoever”: “DraftKings reserves the right, in its sole and absolute discretion, to deny any
contestant the ability to participate in head-to-head contests for any reason whatsoever.” Thus,
DraftKings is not bound to any performance obligation.
67.

Yet another reason why the so-called “Terms of Use” is an illusory contract is that

it purports to give DraftKings the right, “without prior notice,” to “revoke any or all of your
rights granted hereunder.” Thus, once again, DraftKings is not bound to any performance
obligation. The portion of the so-called “Terms of Use” containing that provision, as it appeared
on April 21, 2015, is reproduced in the screen shot below:

68.

Another reason why the promises made by DraftKings are illusory is that the so-

called “Terms of Use” purport to reserve to DraftKings, and DraftKings alone, the right, without
notice, to amend the terms of the alleged agreement between it and participants. A provision
near the bottom of the “Terms of Use” page states: “DraftKings reserves the right to amend
these Terms of Use at any time and without notice, and it is your responsibility to review these
Terms of Use for any changes.”
69.

Not only does the right given to DraftKings to amend the “Terms of Use” render

it an illusory contract by itself, but DraftKings has made it virtually impossible for a user even to
determine what was amended. Although as shown in Ex. G, the “Terms of Use” page shows a
19
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“Last Updated” date, it does not show what was updated on that date. Considering the length
and complexity of the purported “Terms of Use,” it would be virtually impossible, if not actually
impossible, for a user of the site to compare the current version of the purported “Terms of Use”
with the most recent past version (which is not available on the DraftKings website) to figure out
what was changed.
70.

Other provisions in the “Terms of Use” state that any claim or dispute arising out

of the use of the DraftKings website must be resolved in an individual arbitration proceeding in
Suffolk County, Massachusetts (see Ex. G, p. 4 of 5), that it cannot be resolved in a class
arbitration (id.); and that “[i]n the event that either party initiates a proceeding involving any
Claim other than an arbitration in accordance with this Section, or initiates a proceeding
involving a Claim under this Section other than in the Forum, the other party shall recover all
attorneys' fees and expenses reasonably incurred in enforcing this Agreement to arbitrate and the
Forum to which the parties have herein agreed.” Id.
71.

The section of the so-called “Terms of Use” containing these statements is hidden

in a maze of text more than three-quarters of the way through the “Terms of Use.” As it
appeared on DraftKings’ website on April 21, 2015, it is reproduced in the screen shot below:
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72.

Notwithstanding the above statements purporting to require that claims and

disputes be decided in an arbitration proceeding, the so-called “Terms of Use” also purport to
require that “[a]ny claim or dispute between you and DraftKings that arises in whole or in part
from the Terms of Use, the Website or any Contest shall be decided exclusively by a court of
competent jurisdiction located in Suffolk County, Massachusetts.” That sentence is contained in
the portion of the so-called “Terms of Use” under “Miscellaneous” reproduced in the above
paragraph.
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73.

Although the arbitration provision purports to be mutual, it is not in fact mutual

because the revocation provision described above gives DraftKings the exclusive right to revoke
the arbitration provision. Thus, DraftKings has not agreed to proceed against any user only in
arbitration. The same is true for the forum-selection and cost-shifting provisions described
above.
74.

A consumer is not given the opportunity to negotiate the terms of the purported

“Terms of Use.”
DraftKings’ Violations of the Law
75.

The above advertising claims are deceptive in that they lead a reasonable

consumer to believe that he or she will immediately receive and be able to use 100% of the initial
deposit in DraftKings’ games.
76.

As described more fully below, and as a result of the above-described actions,

DraftKings is liable to Plaintiff and the Class on at least the following legal theories, individually
or collectively: breach of contract, common law fraud, unjust enrichment and/or money had and
received. 10
CLASS ACTION ALLEGATIONS:
77.

Pursuant to Rule 23 of the Federal Rules of Procedure, Plaintiff seeks certification

of the following class:
All consumers who, in the States of Alabama, Alaska, Arkansas, California,
Colorado, Connecticut, Delaware, Georgia, Hawaii, Idaho, Indiana, Kansas,
Kentucky, Maine, Maryland, Massachusetts, Michigan, Minnesota, Mississippi,
Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, New York, North
10

Plaintiff has sent a demand for relief pursuant to M.G.L. c. 93A § 9 and the notice requirements of
cognate consumer protection laws making unfair and deceptive acts or practices illegal in California (Cal. Civ.
Code § 1782), Indiana (Ind. Code §§24-5-0.5-5 and 24-5-0.5-2(a)(5)-(8)), Maine (Me. Rev. Stat. Tit. 5 § 213),
Texas (Tex. Bus. & Com. Code §167.505) West Virginia (W. Va. Code §46A-5-104) and Wyoming (Wyo. Stat.
Ann §§ 40-12-102 and 40-12-108). If that demand is not met with a reasonable settlement offer within the time
permitted by the statutes, Plaintiff will amend this Complaint to add counts for violations of M.G.L. c. 93A and
other similar consumer protection laws from various states.
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Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island,
South Carolina, South Dakota, Tennessee, Texas, Utah, Vermont, Virginia, West
Virginia, Wisconsin, and Wyoming, deposited money into a DraftKings account
after receiving the representation of a “Free Bonus,” “FREE OFFER,” “100%
First-Time Deposit Bonus,” “DOUBLE YOUR CASH” Bonus and/or the like
and did not receive 100% of the initial deposit as promised
78.

Excluded from the proposed Class is Defendant, its Officers, Directors, and

employees, as well as employees of any subsidiary, affiliate, successors, or assignees of
Defendant. Also excluded is any trial judge who may preside over this case.
79.

The Classes are believed to comprise many consumers, far more than 100, the

joinder of whom is impracticable, both because they are geographically dispersed across their
states and because of their number.
80.

Class treatment will provide substantial benefits to the parties and the Court. A

well-defined commonality of interest in the questions of law and fact involved affect Plaintiff
and the putative Class Members. Common questions of law and fact include:
a.

Whether DraftKings made the representations set forth herein.

b.

Whether DraftKings breached contracts it entered into with its users.

c.

Whether DraftKings’ practices alleged herein violated general accepted
principles of ethical business practices

81.

d.

Whether DraftKings was unjustly enriched..

e.

Whether consumers were injured thereby.

Questions of law and fact common to members of the Classes, some of which are

set forth above, predominate over any questions affecting only individual members of the Class.
The resolution of common questions will resolve the claims of both Plaintiff and the Class.
82.

Plaintiff’s claims are typical of the claims of his Class Members in that they

registered for DraftKings, paid a deposit and did not receive an immediate doubling.
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83.

Plaintiff will fairly and adequately represent and protect the interests of the

proposed Class. Plaintiff has no interests antagonistic to those of the Class. Plaintiff has
retained competent and experienced counsel in the prosecution of this type of litigation.
84.

A class action is superior to other available methods for the fair and efficient

adjudication of this controversy because members of the Class are numerous and individual
joinder is impracticable. The expenses and burden of individual litigation would make it
impracticable or impossible for proposed Class Members to prosecute their claims individually.
85.

This action is maintainable as a class action pursuant to Fed. R. Civ. P. 23.
COUNT I: BREACH OF CONTRACT

86.

Plaintiff incorporates by reference all preceding paragraphs as if fully set forth

87.

DraftKings made numerous and repeated offers on its website, on the internet, in

herein.

emails, and in television advertisements that in exchange for class member making an initial
deposit, DraftKings would match that initial deposit up to $600. Specifically DraftKings’
offered a “Free Bonus,” “FREE OFFER,” “100% First-Time Deposit Bonus,” and “DOUBLE
YOUR CASH” Bonus to all class members who made an initial deposit with DraftKings.
88.

Class Members made the initial deposit, thus accepted those offers and entered

into a contract with DraftKings.
89.

By making the initial deposit, class members performed all of the conditions,

covenants and promises required by it in accordance with the terms and conditions of the
contract.
90.

Defendant breached their contract with class members by failing and refusing to

perform in good faith their promise to match class member’s initial deposit up to $600.

24

Case 1:15-cv-12320-RWZ Document 1 Filed 06/12/15 Page 27 of 34

COUNT II: COMMON LAW FRAUD
91.

Plaintiff incorporates by reference all preceding paragraphs as if fully set forth

92.

DraftKings made numerous and repeated false statements of material fact on its

herein.

website, in video advertisements, and in television advertisements.
93.

The most egregious of these false and misleading statements is reflected in

DraftKings’ promise to Plaintiff and the Class to “double [their] first deposit up to $600,”
clarifying, “[t]hat means that if you put in $100, you get $200 to play with.” On its website,
DraftKings states that new depositors will “Receive a 100% First-Time Deposit Bonus” if they
“CLAIM [their] FREE OFFER.” DraftKings assured Plaintiff and the Class that it would
“DOUBLE [THEIR] CASH” upon deposit. It further promised Plaintiff and the Class that if
they deposited $25, they would get a “$25 Free Bonus”; if they deposited $100, they would get a
“$100 Free Bonus”; if they deposited $250, they would get a “$250 Free Bonus”; and if they
deposited $600, they would get a “$600 Free Bonus.”
94.

DraftKings had actual knowledge that these statements were false and misleading.

95.

Alternatively, DraftKings should have known that these statements were false and

misleading and likely to induce consumers to deposit money where they may not otherwise do
so.
96.

By disseminating these deceptive advertisements, DraftKings intended the

representations contained therein to induce consumers to deposit money. DraftKings had actual
knowledge, or should have known, that its advertisements would lead consumers to expect a
dollar-for-dollar deposit match.
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97.

DraftKings’ deceptive advertisements, and the Plaintiff’s and the Class’

subsequent reliance on said advertisements, proximately caused monetary and incidental
damages to Plaintiff and the Class.
COUNT III: UNJUST ENRICHMENT
98.

Plaintiff incorporates by reference all preceding paragraphs as if fully set forth

99.

As is more fully set forth above, Defendant engaged in unfair and deceptive acts

herein.

or practices in connection with their representation of an initial deposit match of up to $600.
100.

As an intended and expected result of their conscious wrongdoing as set forth in

this Complaint, Defendant has profited and benefitted from deposits made by the Plaintiff and
those similarly situated for the use of Defendant’s services.
101.

Defendant has voluntarily accepted and retained these deposits with full

knowledge and awareness that, as a result of their wrongdoing, Plaintiff and those similarly
situated have deposited money under the pretense that their initial deposit would be doubled up
to $600.
102.

As a direct result of this conduct and the deposits received for the use of their

service, Defendants have been unjustly enriched.
103.

Plaintiff and those similarly situated are entitled in equity to seek restitution of

Defendant’s wrongful profits, revenues and benefits, to the extent and in the amount, deemed
appropriate by the Court to remedy Defendants’ unjust enrichment, and such other relief as the
Court deems just and proper.
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COUNT IV: MONEY HAD AND RECEIVED
104.

Plaintiff incorporates by reference all preceding paragraphs as if fully set forth

105.

As is more fully set forth above, Defendant engaged in unfair and deceptive acts

herein.

or practices in connection with their representation of an initial deposit match up to $600.
106.

As an intended and expected result of their conscious wrongdoing as set forth in

this Complaint, Defendant received payments from the Plaintiff and those similar situated for the
use of Defendant’s service.
107.

Defendant has voluntarily accepted and retained these payments with full

knowledge and awareness that, as a result of their wrongdoing, Plaintiff and those similarly
situated have deposited money under the pretense that their initial deposit would be doubled up
to $600.
108.

The money had and received by the Defendant from the purchase of the services

that are the subject of this action should not in justice be retained by the defendant, and should,
in equity and good conscience be returned or paid back to the Plaintiff and those similarly
situated.
109.

Plaintiff and those similarly situated are entitled in equity to seek restitution of

Defendant’s money had and received, to the extent and in the amount, deemed equitable and
appropriate by the Court to remedy Defendant’s unjust retention of the proceeds of any
applicable sales, and such other relief as the Court deems just and proper.
COUNT V: DECLARATORY RELIEF REGARDING DEFENDANT’S SO-CALLED
“TERMS OF USE”
110.

Plaintiffs hereby incorporate by reference the preceding allegations as if fully set

forth herein.
27

Case 1:15-cv-12320-RWZ Document 1 Filed 06/12/15 Page 30 of 34

111.

As set forth above, Defendant’s DraftKings website contains so-called “Terms of

Use” that purport to eliminate all liability of Defendant for any violations of the law whatsoever.
112.

These so-called “Terms of Use” also purport to require that any claim or dispute

be heard in a non-class arbitration in Suffolk Massachusetts and also that it be “decided
exclusively by a court of competent jurisdiction in Suffolk County, Massachusetts.”
113.

These so-called “Terms of Use” are not part of a binding, mutual agreement

between Plaintiff and Defendant and are unenforceable as unconscionable.
114.

Any agreement set forth in the so-called “Terms of Use” is illusory for the

following reasons:
115.

The so-called “Terms of Use” purport to provide that the user releases DraftKings

“from any and all liability, claims or actions of any kind whatsoever.” As a result, DraftKings
has not agreed to do anything and any agreement by the user is without consideration.
116.

DraftKings reserves for itself and itself alone the right to revoke all rights granted

to the users of the draftkings.com website without prior notice. Just as with the provision
described in the immediately preceding paragraph, as a result, DraftKings has not agreed to do
anything and any agreement by the user is without consideration.
117.

DraftKings reserves for itself and itself alone the right to amend the so-called

“Terms of Use” at any time without prior notice and purports to require that it is the
responsibility of the user the “to review these Terms of Use for any changes.” Considering the
length and complexity of the purported “Terms of Use,” it would be virtually impossible, if not
actually impossible, for a user of the site to review the purported “Terms of Use” every time the
user accessed the site, see whether the page indicates that it has been updated since his or her
previous viewing and, if so, compare it to the previous version (assuming the user could even
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find the previous version, which is not on the website) to determine which words or statements
had been changed. As a result, DraftKings has a unilateral right to amend whatever agreement
the so-called “Terms of Use” represent.
118.

DraftKings reserves the right to deny service to any user “for any reason

whatsoever.” As a result, the consumer does not receive any consideration for his or her
agreement.
119.

Important terms, such as the waiver of liability, the class waiver, the arbitration

provision, the forum and choice-of-law provisions and the cost-shifting provision are hidden in a
maze of fine print and are therefore difficult to find.
120.

The above provisions are difficult for an average consumer to understand.

121.

DraftKings is in a superior bargaining position to the consumers who wish to use

the site.
122.

The so-called “Terms of Use” are non-negotiable.

123.

The so-called “Terms of Use” contain unexplained contradictions, are therefore

nonsensical, and accordingly do not constitute a meeting of the minds. Such contradictions
include the following:
124.

At one place, they claim that DraftKings’ “Terms of Use,” Privacy Policy and

Rules of the Contest constitute the agreement; at another they claim that the “Terms of Use” by
themselves constitute the agreement.
125.

At one place, they claim that any claim or dispute must be resolved in an

individual arbitration proceeding; at another that any claim or dispute must be resolved in a court
of competent jurisdiction.
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126.

The so-called “Terms of Use” are so one-sided in DraftKings’ favor as to oppress

or unfairly surprise consumers, and result in an overall imbalance in the obligations and rights
imposed on and provided to the parties.
127.

A consumer is not given the opportunity to attempt to negotiate the terms of the

purported “Terms of Use.”
128.

WHEREFORE, Plaintiffs respectfully request that the Court enter a Declaratory

Judgment that DraftKings’ so-called “Terms of Use” do not constitute a binding agreement, are
unconscionable and void, and are an illusory agreement.
JURY TRIAL DEMAND
129.

Plaintiff, individually and on behalf of the putative Class described herein, hereby

demands a trial by jury as to all issues so triable.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff in his own capacity and on behalf of the putative Class, hereby
respectfully petition this Honorable Court for the following relief:
1.

Certification of the Class as requested herein;

2.

Entering an order appointing DeMoura|Smith LLP, Perini-Hegarty & Associates,
P.C., the Law Office of Richard S. Cornfeld and Leritz, Plunkert & Bruning, P.C.
as lead counsel for the Class;

3.

Money damages in the amounts of the “Free Bonus,” “Free Offer,” “100% FirstTime Deposit Bonus” and “DOUBLE YOUR CASH” bonus that Plaintiff and
Class Members did not receive upon making their initial deposits;

4.

Pre- and post-judgment costs and interests, as authorized by law;

5.

Reasonable attorney’s fees and costs; and
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6.

Such other and further relief as this Court may deem just and proper.
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Respectfully submitted,
By:

/s/ Kenneth J. DeMoura
Kenneth J. DeMoura
BBO#: 548910
DEMOURA|SMITH LLP
One International Place, 14th Floor
Boston, MA 02110
Office: 617.535.7531
kdemoura@demourasmith.com

and
By: /s/ Emily Lisa Perini
Emily Lisa Perini
BBO #: 684103
PERINI-HEGARTY & ASSOCIATES, P.C.
225 Franklin Street, 26th Floor
Boston, MA 02110
617.217.2832
elp@perinihegartypc.com
Attorneys for Plaintiff
Dated: June 12, 2015
And Pending Admission Pro Hac Vice:
Richard S. Cornfeld
LAW OFFICE OF RICHARD S. CORNFELD
1010 Market Street, Suite 1720
St. Louis, MO 63101
P. 314-241-5799 / F. 314-241-5788
rcornfeld@cornfeldlegal.com
and
Anthony S. Bruning,
Anthony S. Bruning, Jr.
LERITZ, PLUNKERT & BRUNING, P.C.
555 Washington Avenue, Suite 600
St. Louis, MO 63101
P. 314-231-9600 / F. 314-231-9480
abruning@leritzlaw.com
ajbruning@leritzlaw.com
Attorneys for Plaintiff
32

